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10.15 Agreement with Kimley-Horn and Associates, Inc. for Environmental and Civil Design
Services for the Citywide Traffic Signal Safety Improvements Project

RECOMMENDED ACTION
Approve and authorize the City Manager to execute a Professional Services Agreement
with Kimley-Horn and Associates, Inc. for Environmental and Civil Design Services for
the Citywide Traffic Signal Safety Improvements Project, Capital Improvement Program
(CIP) Project No. 24-01, for a total not-to-exceed amount of $174,820 through June 30,
2025.



CITY OF MENIFEE

SUBJECT: Agreement with Kimley-Horn and Associates, Inc. for 
Environmental and Civil Design Services for the Citywide 
Traffic Signal Safety Improvements Project

MEETING DATE: May 15, 2024 

TO: Mayor and City Council

PREPARED BY: Diego Guillen, Senior Engineer

REVIEWED BY: Nick Fidler, Public Works Director

APPROVED BY: Armando G. Villa, City Manager

-------------------------------------------------------------------------------------------------------------------------------

RECOMMENDED ACTION 

1. Approve and authorize the City Manager to execute a Professional Services Agreement with 
Kimley-Horn and Associates, Inc. for Environmental and Civil Design Services for the Citywide 
Traffic Signal Safety Improvements Project, Capital Improvement Program (CIP) Project No. 
24-01, for a total not-to-exceed amount of $174,820 through June 30, 2025. 

DISCUSSION

The Citywide Traffic Signal Safety Improvements – Local Road and Safety Program (LRSP), 
CIP Project No. 24-01 (Project) would install retro-reflective back plates at all traffic signals in 
the City to provide greater visibility for drivers. The Project would install a leading pedestrian 
interval system at selected intersections identified as having heavy pedestrian use. The 
estimated total cost of the Project is just under $2.2 million. 

On January 17, 2024, the City Council accepted $1,555,704 in Cycle 11 grant funds awarded to 
the Project through the 2023 Highway Safety Improvement Program (HSIP) administered by the 
California Department of Transportation (Caltrans). The grant funding would be allocated by 
phase as the Project progresses and would support the following phases: Preliminary Engineering 
(PE) and Construction (CON), as summarized in Table 1 below.

TABLE 1 – TOTAL PROJECT FUNDING BY PHASE
Project Phase Anticipated FY Grant Fund 

Allocation
City Match Total by Phase

PE 23/24 $162,000 $18,000 $180,000
CON 24/25 $1,393,704 $586,996 $1,980,700

TOTALS $1,555,704 $604,996 $2,160,700
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On January 26, 2024, staff released a Request for Proposal (RFP) to solicit firms for design 
services. A total of three proposals were received. After reviewing and evaluating all proposals 
for qualifications, a proposal ranking was assigned to each firm. To further assess the proposed 
project team and determine which firm most closely aligned with the scope of work outlined in the 
RFP, all firms were subsequently invited to participate in selection interviews. The qualification 
ranking resulting from the selection interviews is provided in Table 2 below.

TABLE 2 – FIRM RANKING SUMMARY

Under Government Code Section 4526, local agencies are required to select professional 
services for architectural, landscape architectural, engineering, environmental, land surveying, or 
construction project management solely on the basis of demonstrated competence and 
professional qualifications. For this reason, cost proposals are sealed until the selection process 
is completed. Caltrans further requires that projects funded through the HSIP follow the Local 
Assistance Procedures Manual (LAPM). Projects receiving funding through the HSIP are subject 
to the LAPM guidelines. Within the LAPM, Chapter 10 outlines the consultant selection process, 
which states that price cannot be considered as part of the evaluation process and that only the 
top ranked firm’s cost proposal may be opened. That chapter also establishes the City’s 
requirement to return sealed cost proposals to any unsuccessful firms.

Following a thorough review, Kimley-Horn and Associates, Inc. was selected as the highest-
ranking proposer. Kimley-Horn and Associates, Inc. demonstrated qualified experience, a 
comprehensive understanding relevant to the Project’s scope as outlined within the RFP, and 
their cost proposal was reasonable and within the established design budget.

The amount of the proposed Professional Services Agreement (Agreement) exceeds the City 
Manager’s signing authority. Pursuant to Menifee Municipal Code §3.12.040, any contract amount 
that exceeds the City Manager’s signing authority shall be approved by the City Council. 

STRATEGIC PLAN OBJECTIVE

Safe and Vibrant Community

FISCAL IMPACT

The total anticipated fiscal impact for the Project is $2,160,700, which includes the cost of the 
proposed Agreement for the not-to-exceed $174,820 for the PE phase with Kimley-Horn and 
Associates, Inc. Funding for the Agreement is available within the Fiscal Year 2023/2024 Project 
budget, as summarized in Table 3 on the following page. No additional budget appropriation 
action is required. 
TABLE 3 – PROJECT BUDGET FOR PE PHASE

Firm Name Interview Score Qualification Ranking

Kimley-Horn and Associates, Inc. 87.40 1
 Advantec Consulting Engineers 84.40 2
TJKM Transportation Consultants 78.50 3



City of Menifee Staff Report
CIP 24-01 Kimley-Horn Agreement 
May 15, 2024
Page 3 of 3

2
1
1
8

Fund Project Account Number Available 
Balance

Cost of 
Services

Grant 
Funds

Citywide Traffic 
Signal Safety 
Improvements

301-4555-58174 $162,000 $157,338

DIF 16 -
Signals

Citywide Traffic 
Signal Safety 
Improvements

502-4555-58174 $92,977 $17,482

TOTALS $254,977 $174,820

ATTACHMENTS

1. Project Location Map
2. Agreement – Kimley-Horn and Associates, Inc.
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Intersections S02 S21PB 

ANTELOPE RD CRAIG AVE Y Y 

ANTELOPE RD HOLLAND RD Y Y 

ANTELOPE RD LA PIEDRA RD Y Y 

ANTELOPE RD SCOTT RD Y Y 

ANTELOPE RD STILLWATER DR Y Y 

SH-74 BRIGGS RD Y Y 

CANYON HEIGHTS DR GOETZ RD Y Y 

GOETZ RD 
AUDIE MURPHY RD (SOUTH)/ CANYON 

LAKE DR Y Y 

GOETZ RD MONUMENT PKY Y Y 

GOETZ RD ROCK CANYON DR Y Y 

HAUN RD 
SOUTHSIDE MARKETPLACE/SOUTH 

ENTRANCE Y Y 

HOLLAND RD SOUTHSHORE DR Y Y 

LA PIEDRA RD BRADLEY RD Y Y 

LA PIEDRA RD EVANS RD Y Y 

HAUN RD LA PIEDRA RD Y Y 

MCCALL BLVD BRADLEY RD Y Y 

MCCALL BLVD ENCANTO DR Y Y 

MCCALL BLVD HERITAGE LAKE DR (EAST) Y Y 

MCCALL BLVD HERITAGE LAKE DR Y Y 

MCCALL BLVD HILLPOINTE DR/VIA ENTRADA Y Y 

MCCALL BLVD JUNIIPERO RD Y Y 

MCCALL BLVD MURRIETA RD Y Y 

MCCALL BLVD SHERMAN RD Y Y 

MCCALL BLVD SUN CITY BLVD Y Y 

MENIFEE RD COASTLINE AVE Y Y 

MENIFEE RD HERITAGE LAKE DR Y Y 

MCCALL BLVD MENIFEE RD Y Y 

MENIFEE RD WATERFORD ST/PACIFIC BLUFF ST Y Y 

MENIFEE RD ROCKPORT RD Y Y 

MENIFEE RD/TURTLE POINT DR ROUSE RD Y Y 

MENIFEE RD SIMPSON RD Y Y 

MENIFEE RD TRAILHEAD DR Y Y 

MENIFEE RD TRES LAGOS DR/LOIRE VALLEY LN Y Y 

CHERRY HILLS BLVD MURRIETA RD Y Y 

MURRIETA RD SOUTH OF CHERRY HILLS BLVD Y Y 

MURRIETA RD NORTH OF RIDGEMOOR RD Y Y 

MURRIETA RD RIDGEMOOR RD Y Y 

MURPHY RANCH RD / PUERTO 
VALLARTA WY MURRIETA RD Y Y 

Intersection Location List
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NEWPORT RD MENIFEE RD Y Y 
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NEWPORT RD AVENIDA CORTEZ/TOWN CENTER Y Y 
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NEWPORT RD WINTER HAWK RD Y Y 

NORMANDY RD LA LADERA RD Y Y 

SCOTT RD BREIGHTON WOOD ST Y Y 

BRIGGS RD SOCTT RD Y Y 
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SCOTT RD LINDENBERGER RD Y Y 

SCOTT RD MENIFEE RD Y Y 

SIMPSON RD LINDENBERGER RD Y Y 
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ANTELOPE RD GARBANI RD Y Y 

HOLLAND RD BRADLEY RD Y Y 

ETHANAC RD BARNETT RD Y Y 
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LA PIEDRA SHERMAN RD Y Y 
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MENIFEE RD SH-74 Y Y 

PALOMAR RD SH-74 Y Y 



Intersections  S02 S21PB 

SH-74 MCKINLEY Y Y 

SH-74 SHERMAN Y Y 

GOETZ RD AUDIE MLURPHY RD (N) Y Y 

NEWPORT RD LONG VALLEY LN Y Y 

NEWPORT RD CALLE TOMAS Y Y 

HAUN RD VILLAGE RD/NORTH ENTRANCE Y Y 

NEWPORT RD STATER WY Y Y 

ANTELOPE RD PALM VILLA DR Y Y 

ANTELOPE RD PAMPAS ST Y Y 

MENIFEE RD BISCAYNE DR Y Y 

BRIGGS RD HERITAGE H.S. Y Y 

ZEIDERS RD COMMERCE POINT Y Y 

ETHANAC RD CASE RD Y Y 

MCCALL BLVD AQUA DR Y Y 
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CITY OF MENIFEE

PROFESSIONAL SERVICES AGREEMENT

CIP 24-01 CITYWIDE TRAFFIC SIGNAL SAFETY IMPROVEMENT                                         
(DESIGN SERVICES) (PRELIMINARY ENGINEERING PHASE)

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and effective 
this ______ day of __________, 2024 (“Effective Date”) by and between the CITY OF MENIFEE, 
a California municipal corporation, (“City”) and KIMLEY-HORN AND ASSOCIATES, INC., 
a North Carolina Corporation (“Consultant”).  City and Consultant may sometimes herein be 
referred to individually as a “Party” and collectively as the “Parties.”

SECTION 1. SERVICES.  

Subject to the terms and conditions set forth in this Agreement, Consultant shall provide to 
City the services described in the Scope of Services, attached hereto as Exhibit A and incorporated 
herein by this reference (the “Services”).  Consultant will perform subsequent task orders as 
requested by the Contract Administrator (as defined below), in accordance with the Scope of 
Services.  In the event of a conflict in or inconsistency between the terms of this Agreement and 
Exhibit A, this Agreement shall prevail.

1.1 Term of Services.  The term of this Agreement shall begin on May 15, 2024 and 
shall end on June 30, 2025 unless the term of this Agreement is otherwise terminated or extended 
as provided for in Section 8.  The time provided to Consultant to complete the Services required 
by this Agreement shall not affect City’s right to terminate this Agreement, as provided for in 
Section 8.

1.2 Standard of Performance.  Consultant represents and warrants that Consultant is a 
provider of first class work and services and Consultant is experienced in performing the Services 
contemplated herein and, in light of such status and experience, Consultant shall perform the 
Services required pursuant to this Agreement in the manner and according to the standards 
observed by a competent practitioner of the profession in which Consultant is engaged in the 
geographical area in which Consultant practices its profession and to the sole satisfaction of the 
Contract Administrator.

1.3 Assignment of Personnel.  Consultant shall assign only competent personnel to 
perform the Services pursuant to Agreement.  In the event that City, in its sole discretion, at any 
time during the term of this Agreement, desires the reassignment of any such persons, Consultant 
shall, immediately upon receiving notice from City of such desire of City, reassign such person or 
persons.

1.4 Time.  Consultant shall devote such time to the performance of the Services 
pursuant to this Agreement as may be reasonably necessary to satisfy Consultant’s obligations 
hereunder.
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1.5 Authorization to Perform Services.  Consultant is not authorized to perform any of 
the Services or incur any costs whatsoever under the terms of this Agreement until receipt of 
authorization from the Contract Administrator.

1.6 Warranty.  By executing this Agreement, Consultant warrants that Consultant (i) 
has thoroughly investigated and considered the Services, (ii) has carefully considered how the 
Services should be performed, and (iii) fully understands the facilities, difficulties, and restrictions 
attending performance of the Services.

1.7 Covid-19 Safety. If Consultant enters City property or meets in person with City 
employees during the performance of the Services, Consultant shall comply with all applicable 
emergency orders, directives, protocols, and best practices related to the COVID-19 pandemic, 
including, but not limited to: (A) wearing facial coverings, (B) maintaining adequate physical 
distancing when possible, (C) regular hand washing, and (D) regular hand sanitizing.

SECTION 2. COMPENSATION.  

City hereby agrees to pay Consultant a sum not to exceed One Hundred Seventy Four 
Thousand Eight Hundred Nineteen Dollars and Thirty Cents ($174,819.30) notwithstanding 
any contrary indications that may be contained in Consultant’s proposal, for the Services to be 
performed and reimbursable costs incurred under this Agreement.  In the event of a conflict 
between this Agreement and Exhibit A, regarding the amount of compensation, this Agreement 
shall prevail.  City shall pay Consultant for the Services rendered pursuant to this Agreement at 
the time and in the manner set forth herein.  The payments specified below shall be the only 
payments from City to Consultant for the Services rendered pursuant to this Agreement.  
Consultant shall submit all invoices to City in the manner specified herein.  Except as specifically 
authorized in advance by City, Consultant shall not bill City for duplicate services performed by 
more than one person.

2.1 Invoices.  Consultant shall submit invoices monthly during the term of this 
Agreement, based on the cost for the Services performed and reimbursable costs incurred prior to 
the invoice date.  Invoices shall contain the following information:

a. Serial identifications of progress bills; i.e., Progress Bill No. 1 for the first 
invoice, etc.;

b. The beginning and ending dates of the billing period;

c. A “Task Summary” containing the original contract amount, the amount of 
prior billings, the total due this period, the balance available under this Agreement, and the 
percentage of completion;

d. At City’s option, for each item in each task, a copy of the applicable time 
entries or time sheets shall be submitted showing the name of the person performing the Services, 
the hours spent by each person, a brief description of the Services, and each reimbursable expense;
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e. The total number of hours of work performed under this Agreement by 
Consultant and each employee, agent, and subcontractor of Consultant performing the Services 
hereunder necessary to complete the Services described in Exhibit A;

f. Receipts for expenses to be reimbursed;

g. The Consultant Representative’s signature.

Invoices shall be submitted to:

City of Menifee
Attn:  Accounts Payable
29844 Haun Road
Menifee, CA  92586

2.2 Monthly Payment.  City shall make monthly payments, based on invoices received, 
for the Services satisfactorily performed, and for authorized reimbursable costs incurred.  City 
shall have thirty (30) days from the receipt of an invoice that complies with all of the requirements 
above to pay Consultant.

2.3 Retention of Funds, Final Payment.  Consultant hereby authorizes City to retain 
and deduct from any amount payable to Consultant not exceeding five percent (5%) of the total 
compensation.  The retained funds shall be paid to Consultant within sixty (60) days after final 
acceptance of the Services by the City and after Consultant has furnished City with full release of 
all undisputed payments under this Agreement.  In the event there are any claims specifically 
excluded by Consultant from the operation of the release, City may retain proceeds of up to one 
hundred fifty percent (150%) of the amount in dispute.  The failure of City to exercise such right 
to deduct or to withhold shall not, however, affect the obligations of Consultant to insure, 
indemnify, and protect City as provided in this Agreement.  City shall pay the last five 
percent (5%) of the total amount due pursuant to this Agreement within sixty (60) days after 
completion of the Services and submittal to City of a final invoice, if all of the Services required 
have been satisfactorily performed.

2.4 Total Payment.  City shall not pay any additional sum for any expense or cost 
whatsoever incurred by Consultant in rendering the Services pursuant to this Agreement.  City 
shall make no payment for any extra, further, or additional service pursuant to this Agreement.

In no event shall Consultant submit any invoice for an amount in excess of the 
maximum amount of compensation provided above either for a task or for the entirety of the 
Services performed pursuant to this Agreement, unless this Agreement is modified in writing prior 
to the submission of such an invoice.

2.5 Hourly Fees.  Fees for the Services performed by Consultant on an hourly basis 
shall not exceed the amounts shown on the fee schedule included with Exhibit A.

2.6 Reimbursable Expenses.  Reimbursable expenses are included within the maximum 
amount of this Agreement.
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2.7 Payment of Taxes.  Consultant is solely responsible for the payment of employment 
taxes incurred under this Agreement and any federal or state taxes.

2.8 Payment upon Termination.  In the event that City or Consultant terminates this 
Agreement pursuant to Section 8, City shall compensate Consultant for all outstanding costs and 
reimbursable expenses incurred for Services satisfactorily completed and for reimbursable 
expenses as of the date of written notice of termination.  Consultant shall maintain adequate logs 
and timesheets in order to verify costs and reimbursable expenses incurred to that date.

2.9 Grant Funding.  The compensation for this Agreement derives from Highway 
Safety Improvement (“HSIP”) grant funds. In order to comply with HSIP grant funding 
requirements, Consultant agrees to comply with all applicable provisions set forth in Exhibit B, 
attached hereto and incorporated herein by this reference. In the event of a conflict between this 
Agreement and Exhibit B, the provisions of Exhibit B shall prevail. In the event of any 
misunderstanding or confusion regarding the applicable provisions, the Consultant’s 
Representative and the Contract Administrator shall meet and resolve any misunderstanding or 
confusion. 

SECTION 3. FACILITIES AND EQUIPMENT.  

Except as otherwise provided, Consultant shall, at its sole cost and expense, provide all 
facilities and equipment necessary to perform the services required by this Agreement.  City shall 
make available to Consultant only physical facilities such as desks, filing cabinets, and conference 
space, as may be reasonably necessary for Consultant’s use while consulting with City employees 
and reviewing records and the information in possession of City.  The location, quantity, and time 
of furnishing those facilities shall be in the sole discretion of City.  In no event shall City be 
required to furnish any facility or equipment that may involve incurring any direct expense, 
including but not limited to computer, long-distance telephone or other communication charges, 
vehicles, and reproduction facilities.  

SECTION 4. INSURANCE REQUIREMENTS.  

Before beginning any work under this Agreement, Consultant, at its own cost and expense, 
shall procure the types and amounts of insurance listed below and provide certificates of insurance, 
indicating that Consultant has obtained or currently maintains insurance that meets the 
requirements of this Section and which is satisfactory, in all respects, to City.  Consultant shall 
maintain the insurance policies required by this Section throughout the term of this Agreement.  
The cost of such insurance shall be included in Consultant’s compensation. Consultant shall not 
allow any subcontractor, consultant or other agent to commence work on any subcontract until 
Consultant has obtained all insurance required herein for the subcontractor(s) and provided 
evidence thereof to City.  Verification of the required insurance shall be submitted and made part 
of this Agreement prior to execution. Consultant acknowledges the insurance policy must cover 
inter-insured suits between City and other insureds.  Consultant agrees that the requirement to 
provide insurance shall not be construed as limiting in any way the extent to which Consultant 
may be held responsible for the payment of damages to any persons or property resulting from 
Consultant activities or the activities of any person or persons for which Consultant is otherwise 
responsible nor shall it limit Consultant’s indemnification liabilities as provided in Section 5.
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4.1 Workers’ Compensation.  Consultant shall, at its sole cost and expense, maintain 
Statutory Workers’ Compensation Insurance and Employer’s Liability Insurance for any and all 
persons employed directly or indirectly by Consultant pursuant to the provisions of the California 
Labor Code.  Statutory Workers’ Compensation Insurance and Employer’s Liability Insurance 
shall be provided with limits of not less than ONE MILLION DOLLARS ($1,000,000.00) per 
accident, ONE MILLION DOLLARS ($1,000,000.00) disease per employee, and ONE MILLION 
DOLLARS ($1,000,000.00) disease per policy.  In the alternative, Consultant may rely on a self-
insurance program to meet those requirements, but only if the program of self-insurance complies 
fully with the provisions of the California Labor Code.  Determination of whether a self-insurance 
program meets the standards of the California Labor Code shall be solely in the discretion of the 
Contract Administrator.  The insurer, if insurance is provided, or Consultant, if a program of self-
insurance is provided, shall waive all rights of subrogation against City and its officers, officials, 
employees, and authorized volunteers for loss arising from the Services performed under this 
Agreement.

4.2 Commercial General and Automobile Liability Insurance.

a. General requirements.  Consultant, at its own cost and expense, shall 
maintain commercial general and automobile liability insurance for the term of this Agreement in 
an amount not less than ONE MILLION DOLLARS ($1,000,000.00) per occurrence, combined 
single limit coverage, for risks associated with the Services contemplated by this Agreement, TWO 
MILLION DOLLARS ($2,000,000.00) general aggregate, and TWO MILLION 
DOLLARS ($2,000,000.00) products/completed operations aggregate.  If a Commercial General 
Liability Insurance or an Automobile Liability Insurance form or other form with a general 
aggregate limit is used, either the general aggregate limit shall apply separately to the Services to 
be performed under this Agreement or the general aggregate limit shall be at least twice the 
required occurrence limit.  Such coverage shall include but shall not be limited to, protection 
against claims arising from bodily and personal injury, including death resulting therefrom, and 
damage to property resulting from the Services contemplated under this Agreement, including the 
use of hired, owned, and non-owned automobiles.

b. Minimum Scope of Coverage.  Commercial general coverage shall be at 
least as broad as Insurance Services Office Commercial General Liability occurrence form 
CG 0001.  Automobile coverage shall be at least as broad as Insurance Services Office Automobile 
Liability form CA 0001 Code 2, 8, and 9.  No endorsement shall be attached limiting the coverage.

c. Additional Requirements.  Each of the following shall be included in the 
insurance coverage or added as a certified endorsement to the policy:

(i) The insurance shall cover on an occurrence or an accident basis, and 
not on a claims-made basis.

(ii) Any failure of Consultant to comply with reporting provisions of the 
policy shall not affect coverage provided to City and its officers, employees, agents, and 
volunteers.
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4.3 Professional Liability Insurance.

a. General Requirements.  Consultant, at its own cost and expense, shall 
maintain for the period covered by this Agreement professional liability insurance for licensed 
professionals performing the Services pursuant to this Agreement in an amount not less than ONE 
MILLION DOLLARS ($1,000,000) covering the licensed professionals’ errors and omissions.  
Any deductible or self-insured retention shall be shown on the Certificate.  If the deductible or 
self-insured retention exceeds TWENTY-FIVE THOUSAND DOLLARS ($25,000), it must be 
approved in writing by City.

b. Claims-Made Limitations.  The following provisions shall apply if the 
professional liability coverage is written on a claims-made form:

(i) The retroactive date of the policy must be shown and must be no 
later than the commencement of the Services.

(ii) Insurance must be maintained and evidence of insurance must be 
provided for at least five (5) years after the expiration or termination of this Agreement or 
completion of the Services, so long as commercially available at reasonable rates.

(iii) If coverage is canceled or not renewed and it is not replaced with 
another claims-made policy form with a retroactive date that precedes the Effective Date of this 
Agreement, Consultant must provide extended reporting coverage for a minimum of five (5) years 
after the expiration or termination of this Agreement or the completion of the Services. Such 
continuation coverage may be provided by one of the following:  (1) renewal of the existing policy; 
(2) an extended reporting period endorsement; or (3) replacement insurance with a retroactive date 
no later than the commencement of the Services under this Agreement.  City shall have the right 
to exercise, at Consultant’s sole cost and expense, any extended reporting provisions of the policy, 
if Consultant cancels or does not renew the coverage.

(iv) A copy of the claim reporting requirements must be submitted to 
City prior to the commencement of the Services under this Agreement.

4.4 All Policies Requirements.

a. Acceptability of Insurers.  All insurance required by this Section is to be 
placed with insurers with a Bests’ rating of no less than A:VII and admitted in California.

b. Verification of Coverage.  Prior to beginning the Services under this 
Agreement, Consultant shall furnish City with certificates of insurance, additional insured 
endorsement or policy language granting additional insured status complete certified copies of all 
policies, including complete certified copies of all endorsements.  All copies of policies and 
certified endorsements shall show the signature of a person authorized by that insurer to bind 
coverage on its behalf.  The certificate of insurance must include the following reference: CIP 24-
01 CITYWIDE TRAFFIC SIGNAL SAFETY IMPROVEMENT (DESIGN SERVICES) 
(PRELIMINARY ENGINEERING PHASE).  The name and address for additional insured 
endorsements, certificates of insurance and notice of cancellation is:  City of Menifee, 29844 Haun 
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Road, Menifee, CA 92586.  City must be endorsed as an additional insured for liability arising out 
of ongoing and completed operations by or on behalf of Consultant.

c. Notice of Reduction in or Cancellation of Coverage.  Consultant shall 
provide written notice to City within ten (10) working days if: (1) any of the required insurance 
policies is terminated; (2) the limits of any of the required polices are reduced; or (3) the deductible 
or self insured retention is increased.  In the event any of said policies of insurance are cancelled, 
Consultant shall, prior to the cancellation date, submit new evidence of insurance in conformance 
with this Section 4 to the Contract Administrator.

d. Additional Insured; Primary Insurance.  City and its officers, employees, 
agents, and authorized volunteers shall be covered as additional insureds with respect to each of 
the following: liability arising out of the Services performed by or on behalf of Consultant, 
including the insured’s general supervision of Consultant; products and completed operations of 
Consultant, as applicable; premises owned, occupied, or used by Consultant; and automobiles 
owned, leased, or used by Consultant in the course of providing the Services pursuant to this 
Agreement.  The coverage shall contain no special limitations on the scope of protection afforded 
to City or its officers, employees, agents, or authorized volunteers.  The insurance provided to City 
as an additional insured must apply on a primary and non-contributory basis with respect to any 
insurance or self-insurance program maintained by City. Additional insured status shall continue 
for one (1) year after the expiration or termination of this Agreement or completion of the Services.

A certified endorsement must be attached to all policies stating that coverage is 
primary insurance with respect to City and its officers, officials, employees, and volunteers, and 
that no insurance or self-insurance maintained by City shall be called upon to contribute to a loss 
under the coverage.

e. Deductibles and Self-Insured Retentions.  Consultant shall obtain the 
written approval of City for the self-insured retentions and deductibles before beginning any of the 
Services.

During the term of this Agreement, only upon the prior express written 
authorization of the Contract Administrator, Consultant may increase such deductibles or self-
insured retentions with respect to City, its officers, employees, agents, and volunteers.  The 
Contract Administrator may condition approval of an increase in deductible or self-insured 
retention levels with a requirement that Consultant procure a bond guaranteeing payment of losses 
and related investigations, claim administration, and defense expenses that is satisfactory in all 
respects to each of them.

f. Subcontractors.  Consultant shall include all subcontractors as insureds 
under its policies or shall furnish separate certificates and certified endorsements for each 
subcontractor.  All coverages for subcontractors shall be subject to all of the requirements stated 
herein.

g. Variation.  The Contract Administrator may, but is not required to, approve 
in writing a variation in the foregoing insurance requirements, upon a determination that the 
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coverage, scope, limits, and forms of such insurance are either not commercially available, or that 
City’s interests are otherwise fully protected.

4.5 Remedies.  In addition to any other remedies at law or equity City may have if 
Consultant fails to provide or maintain any insurance policies or policy endorsements to the extent 
and within the time herein required, City may, at its sole option, exercise any of the following 
remedies, which are alternatives to other remedies City may have and are not the exclusive remedy 
for Consultant’s breach:

a. Obtain such insurance and deduct and retain the amount of the premiums 
for such insurance from any sums due under this Agreement;

b. Order Consultant to stop work under this Agreement or withhold any 
payment that becomes due to Consultant hereunder, or both stop work and withhold any payment, 
until Consultant demonstrates compliance with the requirements hereof; and/or

c. Terminate this Agreement.

SECTION 5. INDEMNIFICATION.  

5.1 Indemnification for Professional Liability.  Where the law establishes a 
professional standard of care for performance of the Services, to the fullest extent permitted by 
law, Consultant shall indemnify, protect, defend (with counsel selected by City), and hold harmless 
City and any and all of its officers, employees, officials, volunteers, and agents from and against 
any and all claims, losses, costs, damages, expenses, liabilities, liens, actions, causes of action 
(whether in tort, contract, under statute, at law, in equity, or otherwise) charges, awards, 
assessments, fines, or penalties of any kind (including reasonable consultant and expert fees and 
expenses of investigation, costs of whatever kind and nature and, if Consultant fails to provide a 
defense for City, the legal costs of counsel retained by City) and any judgment (collectively, 
“Claims”) to the extent same are caused in whole or in part by any negligent or wrongful act, error, 
or omission of Consultant, its officers, agents, employees, or subcontractors (or any entity or 
individual that Consultant shall bear the legal liability thereof) in the performance of professional 
services under this Agreement.

5.2 Indemnification for Other than Professional Liability.  Other than in the 
performance of professional services and to the full extent permitted by law, Consultant shall 
indemnify, protect, defend (with counsel selected by City), and hold harmless City, and any and 
all of its officers, employees, officials, volunteers, and agents from and against any and all Claims, 
where the same arise out of, are a consequence of, or are in any way attributable to, in whole or in 
part, the performance of this Agreement by Consultant or by any individual or entity for which 
Consultant is legally liable, including but not limited to officers, agents, employees or 
subcontractors of Consultant.

5.3 Limitation of Indemnification for Design Professionals.  Notwithstanding any 
provision of this Section 5 to the contrary, design professionals, as that term is defined in Civil 
Code Section 2782.8, are required to defend and indemnify City only to the extent permitted by 
Civil Code Section 2782.8. The term “design professional” as defined in Section 2782.8, is limited 
to licensed architects, licensed landscape architects, registered professional engineers, professional 
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land surveyors, and the business entities that offer such services in accordance with the applicable 
provisions of the California Business and Professions Code.  This Subsection 5.3 shall only apply 
to Consultant if Consultant is a “design professional” as that term is defined in Civil Code Section 
2782.8.  

5.4 Limitation of Indemnification.  The provisions of this Section 5 do not apply to 
claims occurring as a result of City’s sole or active negligence.  The provisions of this Section 5 
shall not release City from liability arising from gross negligence or willful acts or omissions of 
City or any and all of its officers, officials, employees, and agents acting in an official capacity.

SECTION 6. INDEPENDENT CONTRACTOR.  

At all times during the term of this Agreement, Consultant shall be an independent 
contractor and shall not be an employee of City.  City shall have the right to control Consultant 
only insofar as the results of the Services rendered pursuant to this Agreement and assignment of 
personnel pursuant to Subsection 1.3; however, otherwise City shall not have the right to control 
the means by which Consultant accomplishes the Services rendered pursuant to this Agreement.  
The personnel performing the Services under this Agreement on behalf of Consultant shall at all 
times be under Consultant’s exclusive direction and control.  Consultant shall not at any time or in 
any manner represent that it is or any of its officers, employees, or agents are in any manner 
officers, officials, employees, or agents of City.  Consultant shall not incur or have the power to 
incur any debt, obligation, or liability whatever against City, or bind City in any manner.  Except 
for the fees paid to Consultant as provided in this Agreement, City shall not pay salaries, wages, 
or other compensation to Consultant for performing the Services hereunder for City.  City shall 
not be liable for compensation or indemnification to Consultant for injury or sickness arising out 
of performing the Services hereunder.  Notwithstanding any other City, state, or federal policy, 
rule, regulation, law, or ordinance to the contrary, Consultant and any of its employees, agents, 
and subcontractors providing services under this Agreement shall not qualify for or become 
entitled to any compensation, benefit, or any incident of employment by City, including but not 
limited to eligibility to enroll in the California Public Employees Retirement System (“PERS”) as 
an employee of City and entitlement to any contribution to be paid by City for employer 
contributions and/or employee contributions for PERS benefits.

SECTION 7. LEGAL REQUIREMENTS.  

7.1 Governing Law.  The laws of the State of California shall govern this Agreement.

7.2 Compliance with Applicable Laws.  Consultant and any subcontractor shall comply 
with all applicable local, state, and federal laws and regulations applicable to the performance of 
the work hereunder.  Consultant shall not hire or employ any person to perform work within City 
or allow any person to perform the Services required under this Agreement unless such person is 
properly documented and legally entitled to be employed within the United States.  Consultant 
acknowledges and agrees that it shall be independently responsible for reviewing the applicable 
laws and regulations and effectuating compliance with such laws.  Consultant shall require the 
same of all subcontractors.
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7.3 Prevailing Wages.  Consultant acknowledges and agrees that it shall be 
independently responsible for reviewing the applicable prevailing wage laws and regulations and 
effectuating compliance with such laws, including, but not limited to the prevailing wage and 
related requirements set forth in this Subsection 7.3.  Consultant shall bear all risks of payment or 
non-payment of prevailing wages under California law and/or the implementation of Labor Code 
Section 1781, as the same may be amended from time to time, and/or any other similar law.  

a. Public Work.  Consultant hereby expressly acknowledges and agrees that 
City has never previously affirmatively represented to Consultant, its employees or agents in 
writing or otherwise that the Services are not a “public work,” as defined in Section 1720 of the 
Labor Code.  It is agreed by the Parties that, in connection with the development, construction (as 
defined by applicable law) and operation of the Services, including, without limitation, any public 
work (as defined by applicable law), if any, Consultant shall bear all risks of payment or non-
payment of state and/or federal prevailing wages and/or the implementation of Labor Code 
Sections 1726 and 1781, as the same may be enacted, adopted or amended from time to time, 
and/or any other provision of law.  To the extent applicable, City will enforce all penalties required 
by law for Consultant’s failure to pay prevailing wages.  

b. Labor Code of California.  The Consultant’s attention is directed to Division 
2, Part 7, Chapter 1 of the Labor Code of the State of California and especially to Article 2 (Wages); 
and Article 3 (Working Hours), thereof.

(i) In accordance with Sections 1773 and 1773.2 of the Labor Code, 
City has found and determined the general prevailing rates of wages in the locality in which the 
public work is to be performed are those determined by the Director of Industrial Relations and 
available at https://www.dir.ca.gov/OPRL/2022-1/PWD/Southern.html.  Copies of the prevailing 
rates of wages are maintained with City’s principal office and are available to any interested party 
on request.  Consultant shall post a copy of the prevailing rate of per diem wages at each job site.

(ii) Consultant is aware of and will comply with the provisions of Labor 
Code Section 1776, including the keeping of payroll records and furnishing certified copies thereof 
in accordance with said Section.  Pursuant to Labor Code Section 1771.4, Consultant must submit 
certified payroll records to the Labor Commissioner using the Department of Industrial Relations’ 
electronic certified payroll reporting (eCPR) system.  

(iii) Pursuant to Labor Code Section 1810, it is stipulated hereby that 
eight (8) hours labor constitutes a legal day’s work hereunder.  

(iv) Pursuant to Labor Code Section 1815, work performed by 
employees of contractors in excess of eight (8) hours per day, and 40 hours during any one week, 
shall be permitted upon public work upon compensation for all hours worked in excess of eight 
(8) hours per day at not less than 1 ½ times the basic rate of pay.

(v) Pursuant to Labor Code Section 1813, it is stipulated hereby that 
Consultant shall, as a penalty to City, forfeit twenty-five dollars ($25) for each worker employed 
in the execution of this Agreement by Consultant or by any subcontractor hereunder for each 
calendar day during which such worker is required or permitted to work more than eight (8) hours 

https://www.dir.ca.gov/OPRL/2022-1/PWD/Southern.html
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in any one calendar day and forty (40) hours in any one (1) calendar week in violation of the 
provisions of Article 3 (commencing with Section 1810), Chapter 1, Part 7, Division 2 of the Labor 
Code.

(vi) Consultant is aware of and will comply with the provisions of Labor 
Code Sections 1777.5 and 1777.6 with respect to the employment of apprentices.  Pursuant to 
Section 1777.5 it is hereby stipulated that Consultant will be responsible for obtaining compliance 
therewith on the part of any and all sub-consultants or subcontractors employed by Consultant in 
connection with this Agreement.

(vii) Pursuant to Labor Code Section 1775, it is hereby stipulated that 
Consultant shall, as a penalty to City, forfeit not more than two-hundred dollars ($200) for each 
calendar day, or portion thereof, for each worker paid less than the prevailing rates as determined 
by the Director of Industrial Relations for the work or craft in which the worker is employed for 
the Services by Consultant or any sub-consultant or subcontractor.

c. Bidding Eligibility.  Pursuant to Labor Code Section 1771.1, no contractor 
or subcontractor (or consultant or subconsultant) may be listed on a bid proposal for a public works 
project unless registered with the Department of Industrial Relations.  

d. DIR Monitoring.  Pursuant to Labor Code Section 1771.4, Consultant is 
hereby notified that this project is subject to compliance monitoring and enforcement by the 
Department of Industrial Relations. 

e. Indemnification Related to Prevailing Wages.  Section 5, Indemnification, 
specifically encompasses Claims arising from or related to (i) the noncompliance by Consultant or 
any party performing the Services of any applicable local, state, and/or federal law, including, 
without limitation, any applicable federal and/or state labor laws (including, without limitation, 
the requirement to pay state prevailing wages and hire apprentices); (ii) the implementation of 
Labor Code Sections 1726 and 1781, as the same may be amended from time to time, or any other 
similar law; and/or (iii) failure by Consultant or any party performing the Services to provide any 
required disclosure or identification as required by Labor Code Section 1781, as the same may be 
amended from time to time, and/or any other similar law.  

7.4 Licenses and Permits, Fees and Assessments.  Consultant represents, warrants, and 
covenants to City that Consultant and its employees, agents, and any subcontractors have all 
licenses, permits, qualifications, and approvals of whatsoever nature that are legally required to 
practice their respective professions, and perform the Services.  Consultant represents, warrants, 
and covenants to City that Consultant and its employees, agents, and subcontractors shall, at their 
sole cost and expense, keep in effect at all times during the term of this Agreement any licenses, 
permits, and approvals that are legally required to practice their respective professions, and 
perform the Services.  In addition to the foregoing, Consultant and any subcontractors shall obtain 
and maintain during the term of this Agreement valid business licenses from City.  Consultant 
shall have the sole obligation to pay for any fees, assessments, and taxes, plus applicable penalties 
and interest, which may be imposed by law and arise from or are necessary for Consultant’s 
performance of the Services, and shall indemnify, defend and hold harmless City, its officers, 
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employees or agents of City, against any such fees, assessments, taxes, penalties or interest levied, 
assessed, or imposed against City hereunder.  

7.5 Conflicts of Interest, Political Reform Act.  Consultant represents, warrants, and 
covenants that Consultant presently has no interest, direct or indirect, which would interfere with 
or impair in any manner or degree the performance of Consultant’s obligations and responsibilities 
under this Agreement.  Consultant further agrees that while this Agreement is in effect, Consultant 
shall not acquire or otherwise obtain any interest, direct or indirect, that would interfere with or 
impair in any manner or degree the performance of Consultant’s obligations and responsibilities 
under this Agreement.  Consultant acknowledges that pursuant to the provisions of the Political 
Reform Act (Government Code Section 87100 et seq.), City may determine the Consultant to be a 
“consultant” as that term is defined by 2 California Code of Regulations Section 18700.3.  In the 
event City makes such a determination, Consultant agrees to complete and file a “Statement of 
Economic Interest” with the City Clerk to disclose such financial interests as required by City.  In 
such event, Consultant further agrees to require any other person doing work under this Agreement 
to complete and file a “Statement of Economic Interest” to disclose such other person’s financial 
interests as required by City.

7.6 Annual Appropriation of Funding.  In accord with Article 16 Section 18 of the 
California Constitution, payment of compensation under this Agreement is contingent upon annual 
appropriation of funds by City for that purpose.  Consultant acknowledges and agrees that to the 
extent that the Services extend beyond one (1) fiscal year, payment for such Services is expressly 
conditioned on City’s annual appropriation of funds for such Services for each year.  If no funds 
are appropriated then this Agreement shall be terminated.  City pledges and agrees to process such 
appropriation requests annually and in good faith.  Nothing in this Subsection shall be construed 
to limit the right of either Party to terminate this Agreement as provided herein.

SECTION 8. TERMINATION AND MODIFICATION.  

8.1 Termination.  City may cancel this Agreement at any time and without cause upon 
written notification to Consultant.

8.2 Termination by Consultant.  Consultant may cancel this Agreement upon 30 days’ 
written notice to City.

8.3 Consequences of Termination.  In the event of termination, Consultant shall be 
entitled to compensation for the Services performed up to the date of termination; City, however, 
may condition payment of such compensation upon Consultant delivering to City any or all 
documents, photographs, computer software, video and audio tapes, and other materials provided 
to Consultant or prepared by or for Consultant or City in connection with this Agreement.

8.4 Extension.  City may, in its sole and exclusive discretion, extend the end date of 
this Agreement beyond that provided for in Subsection 1.1.  Any such extension shall require a 
written amendment to this Agreement, as provided for herein.  Consultant understands and agrees 
that, if City grants such an extension, City shall have no obligation to provide Consultant with 
compensation beyond the maximum amount provided for in this Agreement.  Similarly, unless 
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authorized by the Contract Administrator, City shall have no obligation to reimburse Consultant 
for any otherwise reimbursable expenses incurred during the extension period.

8.5 Amendments.  The Parties may amend this Agreement only by a writing signed by 
all the Parties.

8.6 Assignment and Subcontracting.  City and Consultant recognize and agree that this 
Agreement contemplates personal performance by Consultant and is based upon a determination 
of Consultant’s unique personal competence, experience, and specialized personal knowledge.  
Moreover, a substantial inducement to City for entering into this Agreement was and is the 
professional reputation and competence of Consultant.  Consultant may not assign this Agreement 
or any interest therein without the prior written approval of the Contract Administrator.  Consultant 
shall not subcontract any portion of the performance contemplated and provided for herein, other 
than to the subcontractors noted in Consultant’s proposal, without prior written approval of the 
Contract Administrator.  In the event that key personnel leave Consultant’s employ, Consultant 
shall notify City immediately.

8.7 Survival.  All obligations arising prior to the expiration or termination of this 
Agreement and all provisions of this Agreement allocating liability between City and Consultant 
shall survive the expiration or termination of this Agreement.

8.8 Options upon Breach by Consultant.  If Consultant materially breaches any of the 
terms of this Agreement, City's remedies shall include, but not be limited to, any or all of the 
following:

a. Immediately terminate this Agreement; 

b. Retain the plans, specifications, drawings, reports, design documents, and 
any other work product prepared by Consultant pursuant to this Agreement;

c. Retain a different consultant to complete the Services described in 
Exhibit A; and/or

d. Charge Consultant the difference between the cost to complete the Services 
described in Exhibit A that is unfinished at the time of breach and the amount that City would have 
paid Consultant pursuant to Section 2 if Consultant had completed the Services.

SECTION 9. KEEPING AND STATUS OF RECORDS.  

9.1 Records Created as Part of Consultant’s Performance.  All reports, data, maps, 
models, charts, studies, surveys, photographs, memoranda, plans, studies, specifications, records, 
files, or any other documents or materials, in electronic or any other form that Consultant prepares 
or obtains pursuant to this Agreement and that relate to the matters covered hereunder shall be the 
property of City.  Consultant hereby agrees to deliver those documents to City upon the expiration 
or termination of this Agreement.  It is understood and agreed that the documents and other 
materials, including but not limited to those described above, prepared pursuant to this Agreement 
are prepared specifically for City and are not necessarily suitable for any future or other use.  Any 
use of such documents for other projects by City shall be without liability to Consultant.  City and 
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Consultant agree that, until final approval by City, all data, plans, specifications, reports, and other 
documents are confidential and will not be released to third parties without prior written consent 
of both Parties unless required by law.

9.2 Licensing of Intellectual Property.  This Agreement creates a non-exclusive and 
perpetual license for City to copy, use, modify, reuse, or sublicense any and all copyrights, designs, 
rights of reproduction, and other intellectual property embodied in plans, specifications, studies, 
drawings, estimates, test data, survey results, models, renderings, and other documents or works 
of authorship fixed in any tangible medium of expression, including but not limited to, physical 
drawings, digital renderings, or data stored digitally, magnetically, or in any other medium, which 
are prepared or caused to be prepared by Consultant under this Agreement (“Documents and 
Data”).  Consultant shall require all subcontractors to agree in writing that City is granted a non-
exclusive and perpetual license for any Documents and Data the subcontractor prepares under this 
Agreement.  Consultant represents and warrants that Consultant has the legal right to license any 
and all Documents and Data.  Consultant makes no such representation and warranty in regard to 
Documents and Data which were prepared by design professionals other than Consultant or 
provided to Consultant by the City.  City shall not be limited in any way in its use of the Documents 
and Data at any time, provided that any such use not within the purposes intended by this 
Agreement shall be at City’s sole risk.

9.3 Consultant’s Books and Records.  Consultant shall maintain any and all ledgers, 
books of account, invoices, vouchers, canceled checks, and other records or documents evidencing 
or relating to charges for the Services or expenditures and disbursements charged to City under 
this Agreement for a minimum of three (3) years, or for any longer period required by law, from 
the date of final payment to Consultant under this Agreement.  All such records shall be maintained 
in accordance with generally accepted accounting principles and shall be clearly identified and 
readily accessible.

9.4 Inspection and Audit of Records.  Any records or documents that Subsection 9.3 of 
this Agreement requires Consultant to maintain shall be made available for inspection, audit, 
and/or copying at any time during regular business hours, upon oral or written request of City.  
Under California Government Code Section 8546.7, if the amount of public funds expended under 
this Agreement exceeds TEN THOUSAND DOLLARS ($10,000.00), this Agreement shall be 
subject to the examination and audit of the State Auditor, at the request of City or as part of any 
audit of City, for a period of three (3) years after final payment under this Agreement.

SECTION 10. MISCELLANEOUS PROVISIONS.  

10.1 Attorneys’ Fees.  If either Party to this Agreement brings any action, including an 
action for declaratory relief, to enforce or interpret the provision of this Agreement, the prevailing 
Party shall be entitled to reasonable attorneys’ fees and expenses including costs, in addition to 
any other relief to which that Party may be entitled; provided, however, that the attorneys’ fees 
awarded pursuant to this Subsection shall not exceed the hourly rate paid by City for legal services 
multiplied by the reasonable number of hours spent by the prevailing Party in the conduct of the 
litigation.  The court may set such fees in the same action or in a separate action brought for that 
purpose.
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10.2 Applicable Law, Venue.  The laws of the State of California shall govern this 
Agreement.  In the event that either Party brings any action against the other under this Agreement, 
the Parties agree that trial of such action shall be vested exclusively in Riverside County.

10.3 Severability.  If any provision of this Agreement is held invalid, the remainder of 
this Agreement shall not be affected thereby and all other parts of this Agreement shall 
nevertheless be in full force and effect.

10.4 Section Headings and Subheadings.  The section headings and subheadings 
contained in this Agreement are included for convenience only and shall not limit or otherwise 
affect the terms of this Agreement.

10.5 No Implied Waiver of Breach.  Waiver by any Party to this Agreement of any term, 
condition, or covenant of this Agreement shall not constitute a waiver of any other term, condition, 
or covenant.  Waiver by any Party of any breach of the provisions of this Agreement shall not 
constitute a waiver of any other provision or a waiver of any subsequent breach or violation of any 
provision of this Agreement.  Acceptance by City of any work or services by Consultant shall not 
constitute a waiver of any of the provisions of this Agreement.  No delay or omission in the 
exercise of any right or remedy by a non-defaulting Party on any default shall impair such right or 
remedy or be construed as a waiver.  Any waiver by either Party of any default must be in writing 
and shall not be a waiver of any other default concerning the same or any other provision of this 
Agreement.

10.6 Successors and Assigns.  The provisions of this Agreement shall inure to the benefit 
of and shall apply to and bind the successors and assigns of the Parties.

10.7 Consultant Representative.  All matters under this Agreement shall be handled for 
Consultant by Kari Cano (“Consultant’s Representative”).  The Consultant’s Representative shall 
have full authority to represent and act on behalf of Consultant for all purposes under this 
Agreement.  The Consultant’s Representative shall supervise and direct the Services, using his 
best skill and attention, and shall be responsible for all means, methods, techniques, sequences, 
and procedures and for the satisfactory coordination of all portions of the Services under this 
Agreement.

10.8 City Contract Administration.  This Agreement shall be administered by a City 
employee, Jenny McConville, Management Analyst (“Contract Administrator”).  All 
correspondence shall be directed to or through the Contract Administrator or his designee.  The 
Contract Administrator shall have the power to act on behalf of City for all purposes under this 
Agreement.  Unless otherwise provided in this Agreement, Consultant shall not accept direction 
or orders from any person other than the Contract Administrator or his designee.

10.9 Notices.  Any written notice to Consultant shall be sent to:

KIMLEY-HORN AND ASSOCIATES, INC.
Attn: Kari Cano
3880 Lemon Street, Suite 420
Riverside, CA 92501
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Any written notice to City shall be sent to the Contract Administrator at:

City of Menifee
29844 Haun Road
Menifee, CA 92586
Attn:  Jenny McConville, Management Analyst

with a copy to:

City Clerk
City of Menifee
29844 Haun Road
Menifee, CA 92586

10.10 Professional Seal.  Where applicable in the determination of the Contract 
Administrator, the first page of a technical report, first page of design specifications, and each page 
of construction drawings shall be stamped/sealed and signed by the licensed professional 
responsible for the report/design preparation.  The stamp/seal shall be in a block entitled “Seal and 
Signature of Registered Professional with report/design responsibility,” as in the following 
example.

__________________________________________
Seal and Signature of Registered Professional with
report/design responsibility.

10.11 Rights and Remedies.  Except with respect to rights and remedies expressly 
declared to be exclusive in this Agreement, the rights and remedies of the Parties are cumulative 
and the exercise by either Party of one or more of such rights or remedies shall not preclude the 
exercise by it, at the same or different times, of any other rights or remedies for the same default 
or any other default by the other Party.

10.12 Integration.  This Agreement, including the scope of services attached hereto and 
incorporated herein as Exhibit A, represents the entire and integrated agreement between City and 
Consultant and supersedes all prior negotiations, representations, or agreements, either written or 
oral.  The terms of this Agreement shall be construed in accordance with the meaning of the 
language used and shall not be construed for or against either Party by reason of the authorship of 
this Agreement or any other rule of construction which might otherwise apply.

10.13 Counterparts.  This Agreement may be executed in multiple counterparts, each of 
which shall be an original and all of which together shall constitute one agreement.

10.14 Execution of Contract.  The persons executing this Agreement on behalf of each of 
the Parties hereto represent and warrant that (i) such Party is duly organized and existing, (ii) they 
are duly authorized to execute and deliver this Agreement on behalf of said Party, (iii) by so 
executing this Agreement, such Party is formally bound to the provisions of this Agreement, and 
(iv) that entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.
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10.15 Nondiscrimination.  Consultant covenants that, by and for itself, its heirs, executors, 
assigns, and all persons claiming under or through them, that in the performance of this Agreement 
there shall be no discrimination against or segregation of, any person or group of persons on 
account of any impermissible classification including, but not limited to, race, color, creed, 
religion, sex, marital status, sexual orientation, national origin, or ancestry.

10.16 No Third Party Beneficiaries.  There are no intended third-party beneficiaries under 
this Agreement and no such other third parties shall have any rights or obligations hereunder.

10.17 Nonliability of City Officers and Employees.  No officer, official, employee, agent, 
representative, or volunteer of City shall be personally liable to Consultant, or any successor in 
interest, in the event of any default or breach by City or for any amount which may become due to 
Consultant or to its successor, or for breach of any obligation of the terms of this Agreement.

10.18 No Undue Influence.  Consultant declares and warrants that no undue influence or 
pressure is used against or in concert with any officer or employee of City in connection with the 
award, terms or implementation of this Agreement, including any method of coercion, confidential 
financial arrangement, or financial inducement.  No officer or employee of City shall receive 
compensation, directly or indirectly, from Consultant, or from any officer, employee, or agent of 
Consultant, in connection with the award of this Agreement or any work to be conducted as a result 
of this Agreement. 

10.19 No Benefit to Arise to City Employees.  No member, officer, or employee of City, 
or their designees or agents, and no public official who exercises authority over or has 
responsibilities with respect to this Agreement during his/her tenure or for one (1) year thereafter, 
shall have any interest, direct or indirect, in any agreement or sub-agreement, or the proceeds 
thereof, for the Services to be performed under this Agreement. 

[Signatures on Following Page]
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IN WITNESS WHEREOF, the Parties hereto have executed and entered into this 
Agreement as of the Effective Date.

CITY OF MENIFEE

Armando Villa, City Manager

Attest:

Stephanie Roseen, Acting City Clerk

Approved as to Form:

Jeffrey T. Melching, City Attorney

CONSULTANT

Megan Ulery, P.E., LEED, Vice President                                  

Jean Fares, P.E., Principal                                   

[Note: 2 officer’s signatures required if 
Consultant is a corporation, unless provided 
with a certificate of secretary in-lieu]
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EXHIBIT A.

EXHIBIT A

SCOPE OF SERVICES

Services shall include CIP 24-01 CITYWIDE TRAFFIC SIGNAL SAFETY 
IMPROVEMENT (DESIGN SERVICES) (PRELIMINARY ENGINEERING PHASE) 
services in the amount not to exceed One Hundred Seventy Four Thousand Eight Hundred 
Nineteen Dollars and Thirty Cents ($174,819.30) as further detailed in the following page(s).
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EXHIBIT A.
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EXHIBIT B.

EXHIBIT B

For purposes of this Exhibit B, “LOCAL AGENCY” shall refer to the City of Menifee and 
“CONSULTANT” and/or “CONTRACTOR” shall refer to KIMLEY-HORN AND 
ASSOCIATES, INC., a North Carolina Corporation.

The following Articles are dervied from Exhibit 10-R to the Local Assistance Procedures Manual 
prepared by Caltrans for projects using a federal funding source. The Article numbers from that 
Exhibit 10-R are retained herein for ease of reference.

ARTICLE V ALLOWABLE COSTS AND PAYMENTS

A. The method of payment for this AGREEMENT will be based on actual cost plus a fixed 
fee. LOCAL AGENCY will reimburse CONSULTANT for actual costs (including labor costs, 
employee benefits, travel, equipment rental costs, overhead and other direct costs) incurred by 
CONSULTANT in performance of the work. CONSULTANT will not be reimbursed for actual 
costs that exceed the estimated wage rates, employee benefits, travel, equipment rental, overhead, 
and other estimated costs set forth in the approved CONSULTANT’S Cost Proposal, unless 
additional reimbursement is provided for by AGREEMENT amendment. In no event, will 
CONSULTANT be reimbursed for overhead costs at a rate that exceeds LOCAL AGENCY’s 
approved overhead rate set forth in the Cost Proposal. In the event, that LOCAL AGENCY 
determines that a change to the work from that specified in the Cost Proposal and AGREEMENT 
is required, the AGREEMENT time or actual costs reimbursable by LOCAL AGENCY shall be 
adjusted by AGREEMENT amendment to accommodate the changed work. The maximum total 
cost as specified in Paragraph “I” of this Article shall not be exceeded, unless authorized by 
AGREEMENT amendment.

B. The indirect cost rate established for this AGREEMENT is extended through the duration 
of this specific AGREEMENT.

C. In addition to the allowable incurred costs, LOCAL AGENCY will pay CONSULTANT a 
fixed fee as set forth in Exhibit A. The fixed fee is nonadjustable for the term of the AGREEMENT, 
except in the event of a significant change in the scope of work and such adjustment is made by 
AGREEMENT amendment.

D. Reimbursement for transportation and subsistence costs shall not exceed the rates specified 
in the approved Cost Proposal.

E. When milestone cost estimates are included in the approved Cost Proposal, 
CONSULTANT shall obtain prior written approval for a revised milestone cost estimate from the 
Contract Administrator before exceeding such cost estimate.

F. No payment will be made prior to approval of any work, nor for any work performed prior 
to approval of this AGREEMENT.

H. For personnel subject to prevailing wage rates as described in the California Labor Code, 
all salary increases, which are the direct result of changes in the prevailing wage rates are 
reimbursable.
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ARTICLE VII COST PRINCIPLES AND ADMINISTRATIVE REQUIREMENTS

A. CONSULTANT agrees that 48 CFR 31, Contract Cost Principles and Procedures, shall be 
used to determine the allowability of individual terms of cost.

B. CONSULTANT also agrees to comply with Federal procedures in accordance with 2 CFR 
200, Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal 
Awards.

C. Any costs for which payment has been made to CONSULTANT that are determined by 
subsequent audit to be unallowable under 48 CFR 31 or 2 CFR 200 are subject to repayment by 
CONSULTANT to LOCAL AGENCY.

ARTICLE XIV REBATES, KICKBACKS OR OTHER UNLAWFUL CONSIDERATION

CONSULTANT warrants that this AGREEMENT was not obtained or secured through rebates, 
kickbacks or other unlawful consideration either promised or paid to any LOCAL AGENCY 
employee. For breach or violation of this warranty, LOCAL AGENCY shall have the right, in its 
discretion, to terminate this AGREEMENT without liability, to pay only for the value of the work 
actually performed, or to deduct from this AGREEMENT price or otherwise recover the full 
amount of such rebate, kickback or other unlawful consideration.

ARTICLE XV PROHIBITION OF EXPENDING LOCAL AGENCY, STATE, OR 
FEDERAL FUNDS FOR LOBBYING

A. CONSULTANT certifies, to the best of his or her knowledge and belief, that:

1. No State, Federal, or LOCAL AGENCY appropriated funds have been paid or will 
be paid, by or on behalf of CONSULTANT, to any person for influencing or attempting to 
influence an officer or employee of any local, State, or Federal agency, a Member of the State 
Legislature or United States Congress, an officer or employee of the Legislature or Congress, or 
any employee of a Member of the Legislature or Congress in connection with the awarding or 
making of this AGREEMENT, or with the extension, continuation, renewal, amendment, or 
modification of this AGREEMENT.

2. If any funds other than Federal appropriated funds have been paid or will be paid 
to any person for influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a member of 
Congress in connection with this AGREEMENT, the CONSULTANT shall complete and submit 
Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.

B. This certification is a material representation of fact upon which reliance was placed when 
this transaction was made or entered into. Submission of this certification is a prerequisite for 
making or entering into this transaction imposed by 31 U.S.C. §1352. Any person who fails to file 
the required certification shall be subject to a civil penalty of not less than ten thousand dollars 
($10,000) and not more than one hundred thousand dollars ($100,000) for each such failure.
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C. CONSULTANT also agrees by signing this document that he or she shall require that the 
language of this certification be included in all lower tier subagreements, which exceed one 
hundred thousand dollars ($100,000), and that all such subrecipients shall certify and disclose 
accordingly.

ARTICLE XVI NON-DISCRIMINATION CLAUSE AND STATEMENT OF 
COMPLIANCE

A. CONSULTANT’s signature affixed herein and dated shall constitute a certification under 
penalty of perjury under the laws of the State of California that the CONSULTANT has, unless 
exempt, complied with the nondiscrimination program requirements of Gov. Code §12990 and 2 
CCR § 8103.

B. During the performance of this AGREEMENT, CONSULTANT and its subconsultants 
shall not deny the AGREEMENT’s benefits to any person on the basis of race, religious creed, 
color, national origin, ancestry, physical disability, mental disability, medical condition, genetic 
information, marital status, sex, gender, gender identity, gender expression, age, sexual orientation, 
or military and veteran status, nor shall they unlawfully discriminate, harass, or allow harassment 
against any employee or applicant for employment because of race, religious creed, color, national 
origin, ancestry, physical disability, mental disability, medical condition, genetic information, 
marital status, sex, gender, gender identity, gender expression, age, sexual orientation, or military 
and veteran status. CONSULTANT and subconsultants shall insure that the evaluation and 
treatment of their employees and applicants for employment are free from such discrimination and 
harassment.

C. CONSULTANT and subconsultants shall comply with the provisions of the Fair 
Employment and Housing Act (Gov. Code §12990 et seq.), the applicable regulations promulgated 
there under (2 CCR §11000 et seq.), the provisions of Gov. Code §§11135-11139.5, and the 
regulations or standards adopted by LOCAL AGENCY to implement such article. The applicable 
regulations of the Fair Employment and Housing Commission implementing Gov. Code §12990 
(a-f), set forth 2 CCR §§8100-8504, are incorporated into this AGREEMENT by reference and 
made a part hereof as if set forth in full.

D. CONSULTANT shall permit access by representatives of the Department of Fair 
Employment and Housing and the LOCAL AGENCY upon reasonable notice at any time during 
the normal business hours, but in no case less than twenty-four (24) hours’ notice, to such of its 
books, records, accounts, and all other sources of information and its facilities as said Department 
or LOCAL AGENCY shall require to ascertain compliance with this clause.

E. CONSULTANT and its subconsultants shall give written notice of their obligations under 
this clause to labor organizations with which they have a collective bargaining or other Agreement.

F. CONSULTANT shall include the nondiscrimination and compliance provisions of this 
clause in all subcontracts to perform work under this AGREEMENT.

G. CONSULTANT, with regard to the work performed under this AGREEMENT, shall act 
in accordance with Title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d et seq.). Title VI 
provides that the recipients of federal assistance will implement and maintain a policy of 



2905/031858-0001
18155996.1 a00/00/00 EXHIBIT B.

nondiscrimination in which no person in the United States shall, on the basis of race, color, national 
origin, religion, sex, age, disability, be excluded from participation in, denied the benefits of or 
subject to discrimination under any program or activity by the recipients of federal assistance or 
their assignees and successors in interest.

H. CONSULTANT shall comply with regulations relative to non-discrimination in federally-
assisted programs of the U.S. Department of Transportation (49 CFR 21 -Effectuation of Title VI 
of the Civil Rights Act of 1964). Specifically, the CONSULTANT shall not participate either 
directly or indirectly in the discrimination prohibited by 49 CFR §21.5, including employment 
practices and the selection and retention of Subconsultants.

I. CONSULTANT, subrecipient or subconsultant will never exclude any person from 
participation in, deny any person the benefits of, or otherwise discriminate against anyone in 
connection with the award and performance of any contract covered by 49 CFR 26 on the basis of 
race, color, sex, or national origin. In administering the LOCAL AGENCY components of the 
DBE Program Plan, CONSULTANT, subrecipient or subconsultant will not, directly, or through 
contractual or other arrangements, use criteria or methods of administration that have the effect of 
defeating or substantially impairing accomplishment of the objectives of the DBE Program Plan 
with respect to individuals of a particular race, color, sex, or national origin.

ARTICLE XVIII DISADVANTAGED BUSINESS ENTERPRISES (DBE) 
PARTICIPATION

A. CONSULTANT, subrecipient (LOCAL AGENCY), or subconsultant shall take necessary 
and reasonable steps to ensure that DBEs have opportunities to participate in the contract (49 CFR 
26). To ensure equal participation of DBEs provided in 49 CFR 26.5, the LOCAL AGENCY 
shows a contract goal for DBEs. CONSULTANT shall make work available to DBEs and select 
work parts consistent with available DBE subconsultants and suppliers.

CONSULTANT shall meet the DBE goal shown elsewhere in these special provisions or 
demonstrate that they made adequate Good Faith Efforts (GFE) to meet this goal. It is 
CONSULTANT’s responsibility to verify at date of proposal opening that the DBE firm is certified 
as a DBE by using the California Unified Certification Program (CUCP) database and possesses 
the most specific available North American Industry Classification System (NAICS) codes and 
work code applicable to the type of work the firm will perform on the contract. Additionally, the 
CONSULTANT is responsible to document the verification record by printing out the CUCP data 
for each DBE firm. A list of DBEs certified by the CUCP can be found at 
https://dot.ca.gov/programs/civil-rights/dbe-search.

All DBE participation will count toward the California Department of Transportation’s federally 
mandated statewide overall DBE goal. Credit for materials or supplies CONSULTANT purchases 
from DBEs counts towards the goal in the following manner:

• 100 percent counts if the materials or supplies are obtained from a DBE 
manufacturer.

• 60 percent counts if the materials or supplies are purchased from a DBE regular 
dealer.
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• Only fees, commissions, and charges for assistance in the procurement and delivery 
of materials or supplies count if obtained from a DBE that is neither a manufacturer nor regular 
dealer. 49 CFR 26.55 defines “manufacturer” and “regular dealer.”

This AGREEMENT is subject to 49 CFR 26 entitled “Participation by Disadvantaged Business 
Enterprises in Department of Transportation Financial Assistance Programs”. CONSULTANTs 
who enter into a federally-funded agreement will assist the LOCAL AGENCY in a good faith 
effort to achieve California’s statewide overall DBE goal.

B. The goal for DBE participation for this AGREEMENT is 20%. Participation by DBE 
CONSULTANT or subconsultants shall be in accordance with information contained in Exhibit 
10-O2: Consultant Contract DBE Commitment, to the Local Assistance Procedures Manual 
prepared by Caltrans. If a DBE subconsultant is unable to perform, CONSULTANT must make a 
good faith effort to replace him/her with another DBE subconsultant, if the goal is not otherwise 
met.

C. CONSULTANT can meet the DBE participation goal by either documenting commitments 
to DBEs to meet the AGREEMENT goal, or by documenting adequate good faith efforts to meet 
the AGREEMENT goal. An adequate good faith effort means that the CONSULTANT must show 
that it took all necessary and reasonable steps to achieve a DBE goal that, by their scope, intensity, 
and appropriateness to the objective, could reasonably be expected to meet the DBE goal. If 
CONSULTANT has not met the DBE goal, complete and submit Exhibit 15-H: 
Proposer/Contractor Good Faith Efforts to document efforts to meet the goal. Refer to 49 CFR 26 
for guidance regarding evaluation of good faith efforts to meet the DBE goal.

D. Contract Assurance

Under 49 CFR 26.13(b):

CONSULTANT, subrecipient or subconsultant shall not discriminate on the basis of race, color, 
national origin, or sex in the performance of this contract. CONSULTANT shall carry out 
applicable requirements of 49 CFR 26 in the award and administration of federal-aid contracts.

Failure by the CONSULTANT to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other remedy as the recipient deems 
appropriate, which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying CONSULTANT from future proposing as non-responsible

E. Termination and Replacement of DBE Subconsultants
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CONSULTANT shall utilize the specific DBEs listed to perform the work and supply the materials 
for which each is listed unless CONSULTANT or DBE subconsultant obtains the LOCAL 
AGENCY’s written consent. CONSULTANT shall not terminate or replace a listed DBE for 
convenience and perform the work with their own forces or obtain materials from other sources 
without authorization from the LOCAL AGENCY. Unless the LOCAL AGENCY’s consent is 
provided, the CONSULTANT shall not be entitled to any payment for work or material unless it 
is performed or supplied by the listed DBE on the Exhibit 10-02: Consultant Contract DBE 
Commitment form.

Termination of DBE Subconsultants

After execution of the AGREEMENT, termination of a DBE may be allowed for the following, 
but not limited to, justifiable reasons with prior written authorization from the LOCAL AGENCY:

1. Listed DBE fails or refuses to execute a written contract based on plans and 
specifications for the project.

2. The LOCAL AGENCY stipulated that a bond is a condition of executing the 
subcontract and the listed DBE fails to meet the LOCAL AGENCY’s bond requirements.

3. Work requires a consultant’s license and listed DBE does not have a valid license 
under Contractors License Law.

4. Listed DBE fails or refuses to perform the work or furnish the listed materials 
(failing or refusing to perform is not an allowable reason to remove a DBE if the failure or refusal 
is a result of bad faith or discrimination).

5. Listed DBE’s work is unsatisfactory and not in compliance with the contract.

6. Listed DBE is ineligible to work on the project because of suspension or debarment.

7. Listed DBE becomes bankrupt or insolvent or exhibits credit unworthiness.

8. Listed DBE voluntarily withdraws with written notice from the Contract.

9. Listed DBE is ineligible to receive credit for the type of work required.

10. Listed DBE owner dies or becomes disabled resulting in the inability to perform 
the work on the Contract.

11. The LOCAL AGENCY determines other documented good cause.

CONSULTANT must use the following procedures to request the termination of a DBE or portion 
of a DBE’s work:

1. Send a written notice to the DBE of the CONSULTANT’s intent to use other forces 
or material sources and include one or more justifiable reasons listed above. Simultaneously send 
a copy of this written notice to the LOCAL AGENCY. The written notice to the DBE must request 
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they provide any response within five (5) business days to both the CONSULTANT and the 
LOCAL AGENCY by either acknowledging their agreement or documenting their reasoning as to 
why the use of other forces or sources of materials should not occur.

2. If the DBE does not respond within five (5) business days, CONSULTANT may 
move forward with the request as if the DBE had agreed to CONSULTANT’s written notice.

3. Submit CONSULTANT’s DBE termination request by written letter to the LOCAL 
AGENCY and include:

• One or more above listed justifiable reasons along with supporting 
documentation.

• CONSULTANT’s written notice to the DBE regarding the request, 
including proof of transmission and tracking documentation of CONSULTANT’s written notice

• The DBE’s response to CONSULTANT’s written notice, if received. If a 
written response was not provided, provide a statement to that effect.

The LOCAL AGENCY shall respond in writing to CONSULTANT’s DBE termination request 
within five (5) business days.

Replacement of DBE Subconsultants

After receiving the LOCAL AGENCY’s written authorization of DBE termination request, 
CONSULTANT must obtain the LOCAL AGENCY’s written agreement for DBE replacement. 
CONSULTANT must find or demonstrate GFEs to find qualified DBE replacement firms to 
perform the work to the extent needed to meet the DBE commitment.

The following procedures shall be followed to request authorization to replace a DBE firm:

1. Submit a request to replace a DBE with other forces or material sources in writing 
to the LOCAL AGENCY which must include:

a. Description of remaining uncommitted work item made available for 
replacement DBE solicitation and participation.

b. The proposed DBE replacement firm’s business information, the work they 
have agreed to perform, and the following:

• Description of scope of work and cost proposal

• Proposed subcontract agreement and written confirmation of 
agreement to perform on the Contract

• Revised Exhibit 10-O2: Consultant Contract DBE Commitment

2. If CONSULTANT has not identified a DBE replacement firm, submits 
documentation of CONSULTANT’s GFEs to use DBE replacement firms within seven (7) days 
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of LOCAL AGENCY's authorization to terminate the DBE. CONSULTANT may request the 
LOCAL AGENCY's approval to extend this submittal period to a total of 14 days. Submit 
documentation of actions taken to find a DBE replacement firm, such as:

• Search results of certified DBEs available to perform the original DBE work 
identified and or other work CONSULTANT had intended to self-perform, to the extent needed to 
meet DBE commitment

• Solicitations of DBEs for performance of work identified

• Correspondence with interested DBEs that may have included contract 
details and requirements

• Negotiation efforts with DBEs that reflect why an agreement was not 
reached

• If a DBE's quote was rejected, provide reasoning for the rejection, such as 
why the DBE was unqualified for the work, or why the price quote was unreasonable or excessive

• Copies of each DBE's and non-DBE's price quotes for work identified, as 
the LOCAL AGENCY may contact the firms to verify solicitation efforts and determine if the 
DBE quotes are substantially higher

• Additional documentation that supports CONSULTANT’s GFE

The LOCAL AGENCY shall respond in writing to CONSULTANT’s DBE replacement request 
within five (5) business days.

F. Commitment and Utilization

The LOCAL AGENCY’s DBE program must include a monitoring and enforcement mechanism 
to ensure that DBE commitments reconcile to DBE utilization.

The LOCAL AGENCY shall request CONSULTANT to:

1. Notify the LOCAL AGENCY’s contract administrator or designated representative 
of any changes to its anticipated DBE participation

2. Provide this notification before starting the affected work

3. Maintain records including:

• Name and business address of each 1st-tier subconsultant

• Name and business address of each DBE subconsultant, DBE vendor, and 
DBE trucking company, regardless of tier

• Date of payment and total amount paid to each business (see Exhibit 9-F: 
Monthly Disadvantaged Business Enterprise Payment)
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If CONSULTANT is a DBE CONSULTANT, they shall include the date of work performed by 
their own forces and the corresponding value of the work.

If a DBE is decertified before completing its work, the DBE must notify CONSULTANT in 
writing of the decertification date. If a business becomes a certified DBE before completing its 
work, the business must notify CONSULTANT in writing of the certification date. 
CONSULTANT shall submit the notifications to the LOCAL AGENCY. On work completion, 
CONSULTANT shall complete Exhibit 17-O: Disadvantaged Business Enterprises (DBE) 
Certification Status Change and submit the form to the LOCAL AGENCY within 30 days of 
contract acceptance.

Upon work completion, CONSULTANT shall complete Exhibit 17-F: Final Report – Utilization 
of Disadvantaged Business Enterprises (DBE), First-Tier Subcontractors and submit it to the 
LOCAL AGENCY within 90 days of contract acceptance. The LOCAL AGENCY will withhold 
$10,000 until the form is submitted. The LOCAL AGENCY will release the withhold upon 
submission of the completed form.

In the LOCAL AGENCY’s reports of DBE participation to Caltrans, the LOCAL AGENCY must 
display both commitments and attainments.

G. Commercially Useful Function

DBEs must perform a commercially useful function (CUF) under 49 CFR 26.55 when performing 
work or supplying materials listed on the DBE Commitment form. The DBE value of work will 
only count toward the DBE commitment if the DBE performs a CUF. A DBE performs a CUF 
when it is responsible for execution of the work of the AGREEMENT and is carrying out its 
responsibilities by actually performing, managing, and supervising the work involved. To perform 
a CUF, the DBE must also be responsible, with respect to materials and supplies used on the 
AGREEMENT, for negotiating price, determining quality and quantity, ordering the material and 
installing (where applicable), and paying for the material itself.

CONSULTANT must perform CUF evaluation for each DBE working on a federal-aid contract, 
with or without a DBE goal. Perform a CUF evaluation at the beginning of the DBE’s work and 
continue to monitor the performance of CUF for the duration of the project.

CONSULTANT must provide written notification to the LOCAL AGENCY at least 15 days in 
advance of each DBE's initial performance of work or supplying materials for the Contract. The 
notification must include the DBE's name, work the DBE will perform on the contract, and the 
location, date, and time of where their work will take place.

Within 10 days of a DBE initially performing work or supplying materials on the Contract, 
CONSULTANT shall submit to the LPA the initial evaluation and validation of DBE performance 
of a CUF using the LAPM 9-J: Disadvantaged Business Enterprise Commercially Useful Function 
Evaluation. Include the following information with the submittal:

• Subcontract agreement with the DBE

• Purchase orders
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• Bills of lading

• Invoices

• Proof of payment

CONSULTANT must monitor all DBE’s performance of CUF by conducting quarterly evaluations 
and validations throughout their duration of work on the Contract using the LAPM 9-J: DBE 
Commercially Useful Function Evaluation. CONSULTANT must submit to the LOCAL 
AGENCY these quarterly evaluations and validations by the 5th of the month for the previous 
three months of work.

CONSULTANT must notify the LOCAL AGENCY immediately if they believe the DBE may not 
be performing a CUF.

The LOCAL AGENCY will verify DBEs performance of CUF by reviewing the initial and 
quarterly submissions of LAPM 9-J: DBE Commercially Useful Function Evaluation, submitted 
supporting information, field observations, and through any additional LOCAL AGENCY 
evaluations. The LOCAL AGENCY must evaluate DBEs and their CUF performance throughout 
the duration of a Contract. The LOCAL AGENCY will provide written notice to the 
CONSULTANT and the DBE at least two (2) business days prior to any evaluation. The 
CONSULTANT and the DBE must participate in the evaluation. Upon completing the evaluation, 
the LOCAL AGENCY must share the evaluation results with the CONSULTANT and the DBE. 
An evaluation could include items that must be remedied upon receipt. If the LOCAL AGENCY 
determines the DBE is not performing a CUF, the CONSULTANT must suspend performance of 
the noncompliant work.

CONSULTANT and DBEs must submit any additional CUF related records and documents within 
five (5) business days of LOCAL AGENCY’s request such as:

• Proof of ownership or lease and rental agreements for equipment

• Tax records

• Employee rosters

• Certified payroll records

• Inventory rosters

Failure to submit required DBE Commercially Useful Function Evaluation forms or requested 
records and documents can result in withholding of payment for the value of work completed by 
the DBE.

If CONSULTANT and/or the LOCAL AGENCY determine that a listed DBE is not performing a 
CUF in performance of their DBE committed work, CONSULTANT must immediately suspend 
performance of the noncompliant portion of the work. LOCAL AGENCY may deny payment for 
the noncompliant portion of the work. LOCAL AGENCY will ask the CONSULTANT to submit 
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a corrective action plan (CAP) to the LOCAL AGENGY within five (5) days of the noncompliant 
CUF determination. The CAP must identify how the CONSULTANT will correct the 
noncompliance findings for the remaining portion of the DBE's work. LOCAL AGENCY has five 
(5) days to review the CAP in conjunction with the CONSULTANT’s review. The 
CONSULTANT must implement the CAP within five (5) days of the LOCAL AGENCY's 
approval. The LOCAL AGENCY will then authorize the prior noncompliant portion of work for 
the DBE's committed work.

If corrective actions cannot be accomplished to ensure the DBE performs a commercially useful 
function on the Contract, CONSULTANT may have good cause to request termination of the DBE.

H. A DBE does not perform a CUF if its role is limited to that of an extra participant in a 
transaction, AGREEMENT, or project through which funds are passed in order to obtain the 
appearance of DBE participation. In determining whether a DBE is such an extra participant, 
examine similar transactions, particularly those in which DBEs do not participate.

I. If a DBE does not perform or exercise responsibility for at least thirty percent (30%) of the 
total cost of its AGREEMENT with its own work force, or the DBE subcontracts a greater portion 
of the work of the AGREEMENT than would be expected on the basis of normal industry practice 
for the type of work involved, it will be presumed that it is not performing a CUF.

J. CONSULTANT shall maintain records of materials purchased or supplied from all 
subcontracts entered into with certified DBEs. The records shall show the name and business 
address of each DBE or vendor and the total dollar amount actually paid each DBE or vendor, 
regardless of tier. The records shall show the date of payment and the total dollar figure paid to all 
firms. DBE CONSULTANT’s shall also show the date of work performed by their own forces 
along with the corresponding dollar value of the work.

K. If a DBE subconsultant is decertified during the life of the AGREEMENT, the decertified 
subconsultant shall notify CONSULTANT in writing with the date of decertification. If a 
subconsultant becomes a certified DBE during the life of the AGREEMENT, the subconsultant 
shall notify CONSULTANT in writing with the date of certification. Any changes should be 
reported to LOCAL AGENCY’s Contract Administrator within thirty (30) calendar days.

L. By the 15th of the month following the month of any payment(s), the CONSULTANT 
must submit Exhibit 9-P to the Local Assistance Procedures Manual prepared by Caltrans to the 
LOCAL AGENCY administering the contract. If the CONSULTANT does not make any 
payments to subconsultants, supplier(s), and/or manufacturers they must report “no payments were 
made to subs this month” and write this visibly and legibly on Exhibit 9-P to the Local Assistance 
Procedures Manual prepared by Caltrans.

M. Any subcontract entered into as a result of this AGREEMENT shall contain all of the 
provisions of this section.

ARTICLE XXXII TITLE VI ASSURANCES

APPENDIX A
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During the performance of this Agreement, the Contractor, for itself, its assignees and successors 
in interest (hereinafter collectively referred to as CONSULTANT) agrees as follows:

a. Compliance with Regulations: CONSULTANT shall comply with the regulations relative 
to nondiscrimination in federally assisted programs of the Department of Transportation, Title 49, 
Code of Federal Regulations, Part 21, as they may be amended from time to time, (hereinafter 
referred to as the REGULATIONS), which are herein incorporated by reference and made a part 
of this agreement.

b. Nondiscrimination: CONSULTANT, with regard to the work performed by it during the 
AGREEMENT, shall not discriminate on the grounds of race, color, sex, national origin, religion, 
age, or disability in the selection and retention of sub-applicants, including procurements of 
materials and leases of equipment. CONSULTANT shall not participate either directly or 
indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including 
employment practices when the agreement covers a program set forth in Appendix B of the 
Regulations.

c. Solicitations for Sub-agreements, Including Procurements of Materials and Equipment: In 
all solicitations either by competitive bidding or negotiation made by CONSULTANT for work to 
be performed under a Sub-agreement, including procurements of materials or leases of equipment, 
each potential sub-applicant or supplier shall be notified by CONSULTANT of the 
CONSULTANT’S obligations under this Agreement and the Regulations relative to 
nondiscrimination on the grounds of race, color, or national origin.

d. Information and Reports: CONSULTANT shall provide all information and reports 
required by the Regulations, or directives issued pursuant thereto, and shall permit access to its 
books, records, accounts, other sources of information, and its facilities as may be determined by 
the recipient or FHWA to be pertinent to ascertain compliance with such Regulations or directives. 
Where any information required of CONSULTANT is in the exclusive possession of another who 
fails or refuses to furnish this information, CONSULTANT shall so certify to the recipient or 
FHWA as appropriate, and shall set forth what efforts CONSULTANT has made to obtain the 
information.

e. Sanctions for Noncompliance: In the event of CONSULTANT’s noncompliance with the 
nondiscrimination provisions of this agreement, the recipient shall impose such agreement 
sanctions as it or the FHWA may determine to be appropriate, including, but not limited to:

i. withholding of payments to CONSULTANT under the Agreement within a 
reasonable period of time, not to exceed 90 days; and/or

ii. cancellation, termination or suspension of the Agreement, in whole or in part.

f. CONSULTANT shall take such action with respect to any sub-agreement or procurement 
as the recipient or FHWA may direct as a means of enforcing such provisions including sanctions 
for noncompliance, provided, however, that, in the event CONSULTANT becomes involved in, 
or is threatened with, litigation with a sub-applicant or supplier as a result of such direction, 
CONSULTANT may request the recipient enter into such litigation to protect the interests of the 



2905/031858-0001
18155996.1 a00/00/00 EXHIBIT B.

State, and, in addition, CONSULTANT may request the United States to enter into such litigation 
to protect the interests of the United States.

APPENDIX E

During the performance of this contract, the CONSULTANT, for itself, its assignees, and 
successors in interest (hereinafter referred to as the “CONSULTANT”) agrees to comply with the 
following nondiscrimination statutes and authorities, if applicable, including, but not limited to:

• Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), 
prohibits discrimination on the basis of race, color, national origin); and 49 CFR Part 21;

• The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 
1970, (42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or whose property has 
been acquired because of Federal or Federal-aid programs and projects);

• Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), prohibits 
discrimination on the basis of sex;

• Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as 
amended, (prohibits discrimination on the basis of disability); and 49 CR Part 27;

• The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), 
prohibits discrimination on the basis of age);

• Airport and Airway Improvement Act of 1982, (49 U.S.C. § 471, Section 47123), 
as amended, (prohibits discrimination based on race, creed, color, national origin, or sex);

• The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, 
coverage and applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination 
Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the 
terms “programs or activities” to include all of the programs or activities of the Federal-aid 
recipients, sub-recipients and contractors, whether such programs or activities are Federally funded 
or not);

• Titles II and III of the Americans with Disabilities Act, which prohibit 
discrimination of the basis of disability in the operation of public entities, public and private 
transportation systems, places of public accommodation, and certain testing entities (42 U.S.C. §§ 
12131 – 12189) as implemented by Department of Transportation regulations 49 C.F.R. parts 37 
and 38;

• The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. § 
47123) (prohibits discrimination on the basis of race, color, national origin, and sex);

• Executive Order 12898, Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations, which ensures discrimination against 
minority populations by discouraging programs, policies, and activities with disproportionately 
high and adverse human health or environmental effects on minority and low-income populations;
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• Executive Order 13166, Improving Access to Services for Persons with Limited 
English Proficiency, and resulting agency guidance, national origin discrimination includes 
discrimination because of Limited English Proficiency (LEP). To ensure compliance with Title 
VI, you must take reasonable steps to ensure that LEP persons have meaningful access to your 
programs (70 Fed. Reg. at 74087 to 74100);

• Title IX of the Education Amendments of 1972, as amended, which prohibits you 
from discriminating because of sex in education programs or activities (20 U.S.C.1681 et seq).
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